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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1003, 1011,  1100 
[Ex  Parte  No.  55  (Sub-No.  43)] 

Rules  Governing  Applications  for 
Operating  Authority 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  Rules;  Supplemental 
Notice. 

summary:  At  45  FR  86771,  December  31, 
1980,  the  Commission  adopted  final 
rules  which  govern  applications  for 
operating  authority  filed  with  the 
Commission.  The  rules  modify  the 
Commission's  permanent  authority 
procedures  governing  the  issuance  of 
certificates,  permits  and  licenses  to 
motor  and  water  carriers,  freight 
forwarders,  and  brokers  to  speed  up 
administrative  processes.  In  this 
proceeding,  Commissioner  Clapp 
reserved  his  right  to  submit  a  separate 
expression.  That  separate  expression 
appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ombudsman’s  Office  202-275-7440, 

Peter  Metrinko — 202-275-7805.  Edward 
E.  Guthrie— 202-275-7691. 
SUPPLEMENTARY  INFORMATION: 
COMMISSIONER  Cl^APP,  concurring  in 
part,  dissenting  in  part: 

1  support  most  of  the  positions  taken 
here.  At  the  same  time,  I  am  concerned, 
as  I  have  been  concerned  in  certain 
other  recent  actions  taken  by  the 
Commission,  that  fair  play,  due  process, 
and,  indeed,  the  dictates  of  the  1980 
Motor  Carrier  Act  have  been  submerged 
beyond  recognition  in  the  race  to  prove 
to  all  that  we  as  a  Commission  favor 
competition  in  the  market  place.  We 
have  been  proving  that  for  several 
years.  In  the  long  run,  however, 
indifference  to  proper  procedures  and  to 
Congressional  mandate  may  set  back 
the  very  goals  we  seek  to  attain.  That  is 
not  only  shortsighted  and  self-serving,  it 
is  foolish  and  costly  to  a  sound'national 
transportation  system. 

For  the  past  four  years,  the 
Commission  has  placed  increasing 
emphasis  on  competition  and  the 
concurrent  reduction  of  economic 
regulation.  Congress  has  indicated  its 
approval  of  this  approach,  particularly 
this  year  with  the  passage  of  the  Motor 
Carrier  Act,  the  Rail  Act,  the  Household 
Goods  Act  and  other  legislation.  The 
responses  from  industry  and  the  public 
have  been  encouraging.  In  loosening  the 
regulatory  reins  which  grew  even  tighter 
over  the  years,  the  Commission  has 
attempted  to  strip  away  artificial 


roadblocks  to  progress,  such  as  frivolous 
protests,  while  retaining  for  the  parties 
with  legitimate  grievances,  the 
opportunity  to  be  heard.  There  are 
disconcerting  efforts  to  sweep  all  that 
aside.  Due  process  goes  out  the  window. 

I  am  concerned  about  several 
procedural  changes  made  by  the 
majority — none  of  which  were  noticed 
in  the  interim  rules:  (1)  The  refusal  to 
permit  consolidation  requests  by  anyone 
except  applicants;  (2)  The  total  rejection 
of  the  ability  of  applicants  to  amend 
their  cases;  (3)  The  restriction  of  service 
of  motions;  and  (4)  The  discretionary 
republication  of  incorrect  Federal 
Register  notices.  Each  of  these  will 
cause  some  hardship  on  participating 
parties  as  they  attempt  to  keep  up  to 
date  on  a  proceeding.  All  of  these 
actions  were  taken,  the  majority  states, 
because  of  time  constraints  placed  on 
the  Commission  by  Congress.  When  the 
solutions  to  time  constraints  constrain 
due  process  we  had  better  reconsider 
who  must  make  the  sacrifice,  the 
Commission  with  access  to  all  the 
information,  or  parties  attempting  to 
participate.  I  suggest  it  falls  on  us. 
Certainly  some  better  solution  is 
available. 

Another  majority  position  more 
substantive  than  these  procedural 
issues — and  perhaps  even  more  unfair — 
is  the  continued  refusal  to  define  the 
burden  of  the  intervening  parties.  As  1 
pointed  out  in  my  concurring  opinion  to 
La  Bar’s  Inc.,  Extension — Mountaintop 
Insulation,  132  M.C.C.  263  (1980)  we 
have  gone  to  great  lengths  to  establish 
presumptions  for  the  applicant’s  prima 
facie  case.  See  also  Tiger 
Transportation,  Inc.,  Extension — Points 
in  Ten  Midwestern  States,  132  M.C.C. 
281  (1980);  Art  Pape  Transfer,  Inc., 
Extension — Commodities  in  End  Dump 
Vehicles,  132  M.C.C.  84  (1980). 

A  reasonable  corollary  would  be  to 
propose  similar  guidelines  for 
intervening  parties.  Their  statutory 
burden  is  to  prove  that  a  grant  is 
inconsistent  with  public  convenience 
and  necessity.  49  U.S.C.  10922.  But  an 
analysis  of  the  above  cases  and  the 
statements  and  rules  issued  in  this  ' 
rulemaking  can  only  result  in  the 
conclusion  that  we  have  been  less  than 
consistent  in  describing  this  burden. 
Again,  the  issue  is  not  more  or  less 
regulation  but  fair  play.  Congress  has 
expressly  retained  the  concept  of  the 
opposed  proceeding  to  provide  for  a 
balancing  of  interests.  It  is  our 
responsibility  to  articulate  the 
parameters  of  this  balancing  so  that 
intervening  parties  may  contribute 
meaningfully  to  the  proceedings.  The 
failure  to  develop  clear  evidentiary 


standards  for  all  participants  is  not  only 
prejudicial  but  results  in  an  impossible 
burden  as  parties  attempt  to  second 
guess  the  (Commission. 

Here  in  this  rulemaking,  we  have 
undertaken  a  major  restructuring  of  the 
procedural  and  substantive  methods  by 
which  this  agency  and  the  public 
interact.  The  rules  laid  down  here  will 
prevail  for  months  and  perhaps  years  to 
come.  While  I  believe  that  these  new 
rules  are,  for  the  most  part,  a  necessary 
improvement  over  past  procedures,  I  am 
not  convinced  that  we  have  found  the 
best  or  even  the  fairest  approach. 

It  should  be  recognized  that  only  two 
of  the  seven  decisions  served  December 
24, 1980,  all  of  which  will  have  impact 
on  motor  carrier  operating  rights,  were 
under  statutory  deadline.  Most,  if  not 
all,  would  have  profited  from  extended 
attention.  This  decision  is  no  exception. 
Agatha  L.  Mergenovich, 

Secretary. 

(FR  Doc.  81-613  FHeil  1-7-81:  a-45  am) 

BILLING  CODE  7035-01-M 

49  CFR  Parts  1002  and  1137 
[Ex  Parte  No.  MC-142  (Sub-No.  1)] 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules;  supplemental  notice. 

SUMMARY:  At  45  FR  86747,  December  31, 
1980,  the  Commission  published  rules 
implementing  the  Motor  Carrier  Act  of 
1980,  which  outline  procedures  to 
process  expeditiously  applications  of 
individual  motor  carriers  of  property 
seeking  to  remove  operating  restrictions 
or  to  broaden  unduly  narrow 
authorizations  in  their  outstanding 
certificates  or  permits.  In  this 
proceeding.  Commissioner  Clapp 
reserved  his  right  to  submit  a  separate 
expression.  That  separate  expression 
appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ombudsman’s  Office — 202-275-7440, 
Howell  I.  Sporn — 202-275-7575,  Edward 
E.  Guthrie— 202-275-7691. 
SUPPLEMENTARY  INFORMATION: 
COMMISSIONER  CLAPP,  concurring  in 
part,  dissenting  in  part: 

As  I  noted  in  my  concurring  opinion  to 
the  original  proposal,  the  use  of  this 
proceeding  by  existing  carriers  seeking 
to  expand  authority  may  cause  more 
significant  changes  in  the  nation’s  “i 
transportation  system  than  any  other 
section  of  the  1980  Motor  Carrier  Act. 

For  example,  general  commodities 
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carriers  may  now  enter  the  household 
goods  and  bulk  areas  with  ease  while 
many  carriers,  formerly  limited  by  size 
and  weight  restrictions,  may  now 
expand  into  the  general  commodities 
arena.  All  of  this  and  more  can  be 
accomplished  without  the  necessity  of 
the  application  proceeding  required  of 
new  entrants. 

Because  of  the  ability  of  existing 
carriers  to  obtain  enormous  expansions 
in  authority  so  easily,  I  feel  that  the 
majority’s  unwillingness  to  do  more  than 
merely  “consider"  safety  fitness  is 
extremely  shortsighted.  We  should  make 
it  clear  that  with  eased  expansion  and 
entry,  safety  fitness  will  be  considered 
extremely  important. 

There  is  certainly  no  evidence  that 
when  Congress  considered  the  matter  of 
restriction  removal  it  did  so  with  the 
thought  that  unfit  carriers  should  be 
permitted  to  expand  their  operations  or 
that  we  should  not  consider  evidence  of 
fitness.  Our  duty  to  maintain  a  safe  and 
sound  system  is  not  advanced  by  the 
majority’s  simplistic  argument  that  all 
applicants  have  already  been  found  fit — 
albeit  40  years  ago. 

The  majority  has  also  seen  fit  to 
disregard  without  discussion  the 
question  of  whether  a  carrier  recently 
found  unfit  by  the  Commission  should 
be  able  to  have  major  restrictions 
removed.  Discussion  would  not  only  be 
helpful  but  in  order  since  the  rules 
specifically  permit  carriers  with  limited 
term  certificates  to  request  restriction 
removal.  See  Section  1137.27.  Limited 
terms  are  frequently  imposed  on  the 
certificates  of  carriers  who  have  been 
found  to  be  only  marginally  fit.  The 
expectation  is  that  the  carrier  will  either 
improve  its  operations  and  receive 
permanent  authority  or  the  certificate 
will  expire. 

I  urge  parties  to  removal  proceedings 
to  raise  fitness  issues  where  pertinent — 
especially  safety.  The  Commission 
should  not  rubber  stamp  restriction 
removal  requests  when  serious  fitness 
questions  are  raised. 

Agatha  L  Mergcnovich, 

Secretory. 

(FR  Doc.  81-614  Filed  1-7-01;  8:45  am) 

BILLING  CODE  703S-01-M 


49  CFR  Parts  1002  and  1136 

lEx  Parte  No.  MC-122  (Sub-No.  1)] 

Implementation  of  Intercorporate 
Hauling  Reform  Legislation 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules;  supplemental  notice. 


summary:  At  45  FR  86761,  December  31, 
1980,  the  Commission  published  rules 
which  allow  related  but  separately 
incorporated  members  of  the  same 
corporate  family  to  provide 
transportation  service  to  each  other 
without  obtaining  a  license  from  the 
Commission  subject  to  certain 
conditions  and  limitations.  In  this 
proceeding.  Commissioner  Clapp 
reserved  his  right  to  submit  a  separate 
expression.  That  separate  expression 
appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  B.  Werner— 202-275-7987, 
Kathleen  King— 202-275-0956. 
SUPPLEMENTARY  INFORMATION: 
COMMISSIONER  CLAPP,  concurring: 

There  are  two  items  on  which  I  wish 
to  make  further  comment.  Under  the 
modified  regulations,  corporations  may 
begin  CIH  6perations  immediately  upon 
mailing  their  notices  to  the  Commission. 
The  language  of  the  statute  would 
appear  to  allow  this  although  the 
statutory  history  is  somewhat 
contradictory.  (Compare  the  early  floor 
remarks  on  S.  2245,  Congressional 
Record  dated  April  15, 1980,  p.  3596, 
with  the  subsequent  Report  of  the  House 
Committee  on  Public  Works  and 
Transportation,  No.  96-1069,  June  3, 

1980.  Under  our  rules,  an  unreceipted, 
unpublished  notice  may  be  the  only 
evidence  available  in  a  vehicle  to  attest 
to  the  legality  of  the  operations.  Should 
any  enforcement  problems  arise 
because  of  this,  I  trust  either  the  States 
or  participating  corporations  will  let  us 
know  so  that  we  may  consider  remedial 
action. 

The  second  matter  concerns  our 
ability  to  change  by  rulemaking  the 
statutory  100  percent  requirement.  I 
would  modify  the  language  of  the 
decision  as  I  do  not  believe  the  statute 
or  its  history  indicates  that  we  may,  on 
our  own,  develop  such  a  rule.  At  the 
same  time,  I  believe  we  should  be 
watching  closely  to  see  whether 
problems  arise  and  if  they  do  we  should 
gather  information  and  consider 
proposing  changes  to  the  Congress. 
Agatha  L.  Mergenowch, 

Secretary. 

(FR  Doc.  81-615  Filed  1-7-81;  8:45  am) 

BILUNG  CODE  703S-01-M 


49  CFR  Part  1331 

[Ex  Parte  No.  297  (Sub44o.  5)] 

Motor  Carrier  Rate  Bureaus— 
Implementation  of  Pub.  L  96-296 

agency:  Interstate  Commerce 
Commission. 


action:  Notice  of  decision;  policy 
statement;  supplemental  notice. 

summary:  At  45  FR  86736,  December  31, 
1980,  the  Commission  implemented  the 
rate  bureau  provisions  of  the  Motor 
Carrier  Act  of  1980.  In  this  proceeding. 
Commissioner  Clapp  reserved  his  right 
to  submit  a  separate  expression.  That 
separate  expression  appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  or  Jane  F.  Mackall — 
202-275-7656. 

SUPPLEMENTARY  INFORMATION. 

COMMISSIONER  CLAPP,  concurring: 

The  discussion  on  remedies  for 
potential  violations  of  bureau 
agreements  is  confusing.  It  is  doubtful 
that  the  elaborate  tariff  rejection 
process  is  necessary,  assuming  a 
meaningful  Commission  enforcement 
role.  The  possibility  of  antitrust 
prosecution  is  probably  the  strongest 
deterrent  against  potential  abuse.  ’This 
Commission,  by  active  and  even-handed 
oversight  efiorts,  could,  if  necessary, 
hold  fact-finding  hearings  and  turn  the 
results  over  to  the  antitrust  enforcement 
agencies.  More  than  this  seems 
superfluous. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-616  Filed  1-7-81: 8:45  am) 

BILLING  CODE  7035-01-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  55  (SulM3A)I 

Acceptable  Forms  of  Requests  for 
Operating  Authority  (Motor  Carriers 
and  Brokers  of  Property) 

agency:  Interstate  Commerce 
Commission. 

action:  Policy  statement;  supplemental 
notice. 

summary:  The  Commission  issued  this 
policy  statement  at  45  FR  86798, 
December  31, 1980,  to  guide  carriers  in 
requesting  authority  under  the  Motor 
Carrier  Act  of  1980.  Carriers  are  now  to 
apply  for  broad,  unencumbered 
authority.  In  this  proceeding. 
Commissioner  Clapp  reserved  his  right 
to  submit  a  separate  expression.  That 
separate  expression  appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ombudsman's  Office,  202-275-7440; 
David  B.  Gaynor,  202-275-7904;  Edward 
E.  Guthrie,  202-275-7691. 

SUPPLEMENTARY  INFORMATION: 

Commissioner  Clapp,  Concurring  in  Part, 
Dissenting  in  Part 

Grant  descriptions  is  an  area  with 
which  the  Commission  has  wrestled 
many  times.  The  very  act  of  limiting  a 
grant  by  commodity  or  territory  creates 
controversy  and  confusion  and  has 
resulted  in  massive  interpretation  lists 
and  cases.  It  is  gratifying,  therefore,  that 
with  the  impetus  of  the  1980  Motor 
Carrier  Act  we  have  taken  a  positive 
step  forward  in  simplifying  the  system. 
Regrettably,  however,  this  particular  act 
of  “simplification”  is  likely  to  result  in 
even  more  confusion  and  uncertainty 
among  carriers  and  shippers.  In 
particular,  I  am  concerned  with  the 
majority’s  conclusion  that  all  commodity 
descriptions  must  be  as  “broad  or 
broader  than  the  [two-digit]  STCC 
groupings."  This  contrasts  unfavorably 
with  out  companion  decision  in  Ex  Parte 
No.  MC-142  (Sub-No.  1)  served 
December  24, 1980,  where  we  agreed 
that  carriers  could  upgrade  a  narrow 
authority,  through  restriction  removal 
proceedings,  to  (1)  the  appropriate  two- 
digit  STCC;  (2)  a  commodity  description 
from  our  Descriptions  cases;  or  (3)  a 
broad  class  description.  See  49  C^ 
1137.21(b). 

The  principal  question  now  is  how 
this  “broad  or  broader”  description  will 
be  interpreted  both  at  the  application 
and  operational  levels.  Will  the 
Commission  reject  an  application  for 
lesser  authority  when  the  carrier  cannot 
or  will  not  support  a  greater  request?  Or, 
will  we  grant  the  broader  grouping 
although  unsupported  by  even 


representational  evidence?  And  what 
burden  will  intervening  parties  bear?  I 
believe  that  we  should  continue  to 
encourage  carriers  to  apply  for 
reasonable  and  realistic  authorities 
which  serve  their  full  needs.  The  bottom 
line,  however,  should  be  that  carriers 
and  shippers  must  be  able  to  make  their 
own  business  judgments  as  to  the  sector 
of  marketplace  in  which  they  are  willing 
and  able  to  participate.  A  decision  to 
allow  carriers  some  discretion  in 
commodity  dioices  is  not  restrictive,  it 
is  common  sense. 

Agatha  L  Mergenovich, 

Secretary. 

[FR  Doc.  Filed  1-7-81;  8:45  am) 

BILLING  CODE  703S-01-M 


[Ex  Parte  No.  MC-122  (Sub-No.  3)] 

Interpretation— Intercorporate  Hauling 

agency:  Interstate  Commerce 
Commission. 

action:  Petition  for  declaratory  order, 
supplemental  notice. 

summary:  The  Commission  has  been 
asked  to  determine  whether  the 
exemption  of  section  9  of  the  Motor 
Carrier  Act  of  1980  is  available  to 
certain  types  of  companies.  In  a  notice 
published  at  45  FR  86768,  December  31, 
1980,  the  Commission  published  a  notice 
asking  for  comments  in  this  matter.  In 
this  proceeding.  Commissioner  Clapp 
reserved  his  right  to  submit  a  separate 
expression.  That  separate  expression 
appears  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  B.  Werner,  202-275-7985; 

Edward  E.  Guthrie,  202-275-7691. 

SUPPLEMENTARY  INFORMATION: 

Commissioner  Clapp,  Concurring  in  Part, 
Dissenting  in  Part 

I  agree  with  Commissioner  Gilliam's 
comments.  Section  10524(b]  was 
intended  to  eliminate  the  prohibitions 
against  compensated  intercorporate 
hauling  which  had  arisen  from  past 
Commission  interpretations  of  the 
original  private  carriage  exemption 
statute.  'Thus  it  must  be  read  as  adding 
to  section  10524(a],  the  original  section, 
and  not  as  an  independent  exemption. 
Therefore,  regardless  of  whether  a 
corporate  family  sets  up  a  special 
company  to  provide  private  service  to 
all  afniiates,  the  transportation 
performed  must  be  within  the  scope  of, 
and  further  the  family’s  primary 
business  which  must  be  other  than 
transportation.  The  majority  has, 
therefore,  reached  the  only  possible 
conclusion  with  respect  to  the  inability 
of  air  carriers  to  set  up  exempt  motor 


carrier  afBliates  and  this  reasoning 
applies  with  equal  force  to  any 
transportation  parent’s  attempt  to  set  up 
an  exempt  carrier  affiliate.  I  see  no  need 
to  seek  comments  on  this  or  consider 
implementing  regulations  precluding 
what  the  statute  clearly  prohibits. 

'The  issue  of  whether  a  person 
engaged  in  a  warehousing  business  may 
use  the  CIH  exemption  is  less  clear  as 
the  1980  Act’s  addition  of  Section 
10524(b]  is  not  relevant  and  has  not 
altered  precedent  on  the  primary 
business  test  of  Section  10524(a).  'The 
question  is  whether  the  current 
exclusion  of  warehousing  should  be 
changed  and  the  majority  has  so 
concluded.  But,  rather  than  form 
premature  and  unsubstantiated 
premises  on  this  narrow  issue,  I  suggest 
that  it  would  be  more  productive  to  call 
for  an  extensive  reexamination  of  the 
primary  business  test  and  to  request 
comments  on  the  entire  issue  including, 
as  suggested  by  Commissioner  Gilliam, 
the  interplay  between  warehouses  and 
freight  forwarders.  Also  if  warehousing 
is  then  found  to  be  within  the 
exemption,  what  would  be  the  status  of 
motor  carriers  who  turn  their  terminals 
into  affiliate  “warehouses.” 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-816  Filed  1-7-81: 8:45  am] 

BILLING  CODE  7035-01-M 


